












































THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

contracts is to sell something during Friday prayer after the
second call in a way that is not permissible.

2 — Fasid: linguistically means something that has been
lost or is at loss. And technically it means: the effects that do
not result from an act of worship or a contract. Therefore
the fasid (invalid) acts of worship are those that do not fulfil
the obligation, so the demand is not met, such as praying
before the correct time. And fisid (invalid) contracts are
those that have no effect, such as selling something
unknown.

All corrupt acts of worship, contracts and conditions are
haram (forbidden); because that is transgressing the limits of
Allah, and taking His verses as a mockery, because the
Prophet # forbade stipulating conditions thart are not in the
Book of Allah.

Fasid (invalid) and batil (false) have the same meaning
except in two instances:

L In Ihram: fasid is what the person in Ihrim treads on
while in Thram before the first constraints of Thrim are
lifted, and ‘batil’ (falsehood) is if he denounces Islam whilst
doing it.

2, In marriage: fasid is whatever the scholars differed in
as being corrupt or not, such as marriage without a guardian,
and baril is what has been unanimously agreed upon such as
the false nature of marriage of a widow or a divorced woman
in her waiting period.
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THE FOUNDATIONS OF THE KNOWLEDGE OF UsSUL

linguists and its linguistic reality, and in the legislation and
its legislative reality, and in the use of the traditionalists on
its traditional reality.

2 - The Metaphor is a word used for other than the
purpose it was intended, for example: A lion for a brave
man. So what is excluded from our statement: ‘used’ are
unused words, which is neither a reality nor a metaphor.
And what is not included by the words ‘for other than the
purpose it was intended’ is reality.

It is not permissible to load a word intending its
metaphoric meaning except with a correct proof that
prevents the realistic meaning being intended, and it is
known in the field of eloquence as a ‘qarinah’.

The condition of using a word for its metaphorical
meaning is the presence of a link between the realistic
meaning and the metaphorical meaning, so the expression is
correct and this is known in the knowledge of Bayin
(eloquence) as a link, and it is either through similarity or
otherwise. So if it is a similarity then it is called ‘at-tajawwaz
isti'arah’ (borrowing), as is the case with the word lion for a
brave man.

And if it is not similar then it is called “at-tajawwaz majaz
mursal’ (Metonym) if the ‘tajawwaz’ is in the words, and
(psychological metaphor) if it is in attribution.

An example of a metonym: is to say 'we took care of the
rain' meaning the pasture. So this is an example of ‘at-
tajawwaz’ in the word.
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arose to make each one known and their ruling, and Allah
knows best.
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THE COMMAND (AL-AMR)

o ¥

The definition of a command is: a statement that includes
the request of an action by way of a higher authority, such
as: ‘establish the prayer and pay zakart’.

And what is excluded from our word ‘statement’ is

anything which is not spoken via gestures even if what is
meant by is a command.

And what is also excluded from our words ‘the request of
an action’ is the prohibition, because that is requesting one
to leave an action, and the intent of an action is to bring it
about, and that includes the speech which is commanded to
be said.

And what is also excluded from our words ‘by way of a
higher authority’ is to appeal, and supplicate, and other such
words that have the pattern of a command and through
other factors which might be perceived to be a command.

Forms of the command

The forms of the command are four:
1 — The imperative verb, such as:

€SI 7 0 8L0) oy T Ty
‘Recite, [O Muhammad], what has been revealed to you of
the Book.” (29:45)
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THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

And an example of when the ruling is for different issues
is the saying of the Most High’

YOI THR TE JuguJui,;b

‘[As for] the thief, the male and the female, amputate their
hands.’ (5:38)

And His saying in the verse regarding ablution:

€ @0l gl e,k LGy
“Wash your faces and your forearms to the elbows.” (5:6)

Here the ruling is different [although appearing similar], in
the first it mentions cutting and in the second to wash; so we
do not restrict the first text by the second text, but the first
verse remains absolute and that the cutting should be from
the wrist and that the second likewise remains restricted and
the washing being done up to, and including the elbows.

students, then the word: students is mutlaq. So as 'hardworking' occurs upon mur].qq
then it becomes qaid. Then if there were 10 hardworking students and 3 of them were
treated generously then there has been complaince (with what was ordered). Bur if it
was in a 'am sense it would be required ro be generous to all 10 (of the students)

And the saying of the most High: And Hajj (pilgrimage to Makkah) to the House
(Ka'bah) is a duty that mankind owes to Allah, for those who can afford the expenses'
(3:97) is takhsis because it occurs upom '3, and it is: 'the people’. (Sharh Ustl Min Ilm
Al Usil, Pg 328)
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obscurity of his own saying: "If you see any of it (the eclipse)

then pray.™

' Narrated by Bukhari (5785) Book of dress, 2 - Chapter: Whoever drags his garment
not out of pride; and Muslim (911) Book of Eclipse, 5 - Chapter: Mentioning the call
for the eclipse prayer: prayer in congregation,

[Publishers notc]

A Point of benefit

With regards to the one who lets his garment hang below his ankle with no intention of
being conceited and showing off, the scholars differed in chis case and there are three
points of view: that it is haram, that it is makrith and that it is permissible and not
makrith.

The majority of scholars from the four madhhabs are of the view that it is not
harim. There follow some of the comments of the scholars from different madhhabs
concerning that:

Ibn Muflih said in al-Adab al-Shar’iyyah (3/521): Abu Hanifah 4 wore an expansive
rida’ and let it drag on the ground. It was said to him: Arc we not forbidden to do this?
He said: That is for those who show off and we are not among them. End quote. See:
al-Fatiwa al-Hindiyyah (5/333).

With regard to the Milikis, some of them were of the view that it is harim, such as
Ibn al-‘Arabi and al-Qurafi. Ibn al-‘Arabi said in ‘Aridat al-Ahwadhi (7/238): It is not
permissible for a man to let his garment go beyond his ankle and say that he is not
being arrogant by doing so, because the text mentions the prohibition and refers to the
reason, and it is not permissible for anyone to say I am nort one of those referred to in
the text, because the reason does not apply to me, because that attitude goes against
Shariah and is an unacceptable claim. It is a kind of arrogance to make one’s garment
and izar longer, so he is definitely lying. End quore.

Other Malikis are of the view that it is makrith and not haram. Al-Hafiz Ibn ‘Abd
al-Barr said in al-Tamhbid (3/244): This hadith indicates that the one who lets his
garment drag for a reason other than pride and arrogance is not subject to the warning
mentioned, bur lecting the izar, chemise and any other garment drag is blameworthy in
all cases. End quote.

It says in Hashiyat al-Adawi (2/453): There is a difference of opinion concerning
that which comes lower than the ankles if it is not done out of arrogance. Al-Hattab — a
Maliki scholar — concluded that it is not harim, rather it is makriih, Al-Tadhkirah — a
book by Imam al-Qurafi — concluded thar it is harim. It seems that the most likely to
be correct is the view that it is emphatically makrih. End quote.

With regard to the Shafi'is, they stated that it is not harim unless it is done with the
intention of showing off. Imam al-Shafi’i 4 said, as was quoted from him by al-Nawawi
in al-Majma’ (3/177): It is not permissible to let the garment hang low when praying or
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The example of his word and deed is his explanation on how
to pray, with his speech as in the narration of the man who
prayed badly in his prayer where he said #: ‘If you go to
pray, complete the ablution properly, then face the Qiblah
and say “Allahu akbar”...” until the rest of the narration.!

And through his actions also, as in the narration of Sahl
Ibn Sa’d as-Sadi « that the Prophet %5 was on the pulpit and
said ‘Allahu Akbar’, and the people behind him did the same
while he was on the pulpit ... and in the same narration he
turned and said to the people: ‘T have done this so that you
may follow me and learn my prayer.

Ibn ‘Uthaymin, Shaykh Ibn Jibrin, Shaykh Salih al-Fawzin, the scholars of the
Standing Committee for Issuing Fatwas and others.

! Narrated by Bukhari (6251) and Muslim (397) Book of Prayer, 11 - Chapter:
Obligation of reading Surah Fatihah in every rak'ah, and thacif a person cannot learn it
then he should read whatever else that is easy for him.

* Bukhari (917) Book of Friday prayer, 26 - Chapter: sermon on the pulpit; and
Muslim (544) Book of the masjid, 10 - Chapter: Permissibility of taking one step or
wwo in the prayer.
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[They changed the meaning of Istawa (rose)] to the
meaning of ‘Istawlah’: to conquer, whereas it’s correct
interpretation is of highness and establishment without
asking how or making similitudes.
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- As for acceptable through reason: then it is because in
Allah’s hand is total power and authority, because the Lord
is the owner, He may legislate whatever his wisdom and
mercy necessitates for His slaves, so does the intellect prevent
us from seeing that the possessor orders those He possesses
however He wants? His wisdom and mercy with his servants
also necessitates that He legislates for them what is in their
best interests in the worldly life and the hereafter, and
benefits differ from time to place. So one ruling at a certain
time or state may be more beneficial for the slaves than at
another time, and Allah is All-Knowing and the All-Wise.

As for its occurrence in the Shariah then the evidences are

many; from them:
1. The saying of the Most High:

& a8 ;C;"
‘We do not abrogate a verse or cause it to be forgotten
except that We bring forth [one] better than it or similar
to it.” (2:106)
2. The saying of the Most High:
¢t A aas 7y
‘Now, Allah has lightened [the hardship] for you.’
(8:66)
¢5ases 56
‘So now, have relations with them.” (2:187)
This text was revealed to change the previous ruling.

75





































































THE FOUNDATIONS OF THE KNOWLEDGE OF UsSUL

4. So we say: The Consensus of the ummah on
something is either true, and can be false. If it is true
then it is an evidence, and if it is false, then how can this
ummah, that is the most honourable of nations to Allah
since the time of the Prophet # until the coming of the
last hour, unite upon something false that Allah is not
pleased with? This is from the greatest impossibilities.’

Types of consensus

Consensus is of two types: ‘Qati’ and ‘Dhanni’:
1. Qati’: What is known to have occurred in the
ummah without any doubt such as the consensus on the
necessity of the five daily prayers and the prohibition of
adultery, and that this type of consensus no one can
deny that it is an evidence, and the one who does so, has
disbelieved if he is not from those that do not know.
2. Dhanni': What cannot be known except through
thorough research. The scholars have differed in the
actual possibility of it being proven® and the most

! [Publishers note] The Shaykh said in: Sharh Usal Min Thn Al Usal (pg 422-423): "The
scholars have differed concerning Consensus as to whether it is or isn't possible and if it
is possible does it constitute a proof or not?” - up until his words:- ‘Some of the people
of knowledge have said it is not a proof because proof is in whar Allah and His
Messenger say, not in the sayings of the people and that consensus is only the saying of
people, so it is not the saying of Allah and His Messenger #." (pgs 422-423)

* [Publishers note] The Shaykh said: “That is, is it possible for all of the scholars to unite
upon the ruling in an issue which is from the issues whose ruling is not known by
necessity in the religion? So some of the scholars said: Tt is not possible for it to be
established’ till his words "And as for that which is mentoned concerning the qad’
consensus then this is established by the texts so there is no need for consensus. And
due to this some of the scholars were of the opinion that consensus is not a proof. And
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they prohibited it. And they said that indeed those who take hold of analogy are
imitiating shaytan —And Allahs refuge is sought, because the first person to use analogy
and contradict the revealed texts by analogy is shaytan when Allah ordered him to
prostrate to Adam’ till his words: ‘Meaning shaytan said: I am better than him, so how
can one who is better prostrate to one who is lower.™**

And as for the majority they said: ‘Indeed analogy is a shariah evidence which is
confirmed in the Quran, Sunnah and in the sayings of the companions. And as for the
saying of those who said that using analogy as a proof is imirating shaytan and who use
as evidence the incident with shaytan when he was ordered to prostrate o Adam, we are
in agreement with them that the likes of this analogy is not a proof as it clashes with the
texts and analogies that clash with the texts are analogies that are not correct. As for the
correct type of analogy then there is evidence for it in the Quran, Sunnah and sayings of
the companions, so that is not imitating the shaytan but is imitaring/following the
Shariah and the clear evidence for thar is about to come.’ (Sharh Ustl Min Ilm Al Usil
pg 543-544)

** [While explaining the verse: “You created me from fire and created him from clay’
in Surah Al ‘Araf, Ibn Kathir brings the narration of Al Hasan that: ‘Iblis (shaytan)
made analogy and he was the first to make analogy’ and He (Ibn Kathir) said: ‘Its chain
of narration is sahih’

Shaykh Mugbil said: ‘It was reported in “Tafsir At Tabari’ (12/328) and the saying
of Al Hafidh is not correct because in its chain of narration is Al Husayn as can be seen
and he is Ibn Dawud and it has preceded that he is weak. So with this chain of
narration it is weak (da'if).

Ibn Kathir also quoted Ibn Sirin who said: “The first person to make analogy was
iblis and the sun and moon were not worshipped except due to analogy.” Ibn Kathir
said: ‘Its chain of narration is sahih.” Shaykh Mugpbil referenced it to “Tafsir At Tabari
12/328. See Vol 3, pg 481-482 (Tahqiq Tafsir Ibn Kathir of Shaykh Mugbil)]

And Shaykh Mugbil was asked: Is the statement of the one who says “Whoever
rejects qiyas (analogical reasoning) has missed a third of the Sharia (Islamic law)’ a
correct statement?

He answered: ‘Allah the Most High says in His noble Book: “On this day I have
completed for you your religion and completed my favor upon you, and favored Islam
for you as a religion.” :

And He - the Almighty - says “I have explained to you in detail that which is
prohibited for you” - surely Allah the Most High explained everything in detail.

So after thar, in the issuc of giyas they themselves (e.g. the people of giyas) make
analogy of wine based on khamr in combination with intoxication, and when you read
the hadith the Messenger of Allah #: "Every intoxicant counts as khamr, and khamr is
prohibited,” you know that there is no reason for this qiyas. The proof comes from the
generality of the Sharia, and maybe the people of qiyas did not happen upon a proof.
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Allah's help is sought and I recommend reading what Abu Muhammad Tbn Hazm
wrote in his book “Al-lhkam fi Usil il-Ahkam” regarding qiyas.’ (Ijabat al-Sa'il fi
Ahamm al-Masa'il, Q#157)

Ash Shawkani said: 'In general, the qiyas which is mentioned by the people of usul is
not a shari'a evidence which is binding on any of Allahs slaves, nor is there any Shar'i
evidence that indicates that it is a proof.

‘As for when the illah is textually stated, then the evidence is that texr which stares
the illah. This is because the Legislator has explicitly stated that it is taken into
consideration. The same is true about claiming with certainty that there is no
distinction between two scenarios. This is because two matters berween which there is
no distinction are actually then the same thing, Whatever is proven concerning one is
proven concerning the other without one being the fundamental issue (asl) and the
other being the subsidiary issue (far').

‘As for the issues of giyas, most of them are simply based on opinion which is not
based on anything that can constitute proof. The clarification of that is that they have
assigned 10 methods of identifying the illah (effective cause), none of them constitute
evidence except that which refers back to the shariah, such as the illah being stated in a
text, or that which is known from the language of the Arabs such as inclusion by way of
discounting the distinction. Likewise thar which is known as Qiyas al Awla (superior
qgiyas).

The translator of these statements of Ash Shawkani gave an example of Qiyas al
Awla by saying: “Where the illah is more apparent in the Far' (the new case) than it is in
the asl (original case), an example would be the prohibition of alcohol due to the
intoxicating effects (this is the illah). If somc other substance were to be found which
causes greater intoxication than even alcohol, it would be more deserving of bcing
prohibited due to this illah.” (See the Biography of Imam Shawkani by Darussalam, pgs
140 & 173)

Shaykh Uthaymin said: ‘And the reality is that qiyas is a hazardous door, because
many mistakes have been introduced into it berween the people of knowledge. So there
are found from the people, those who make analogy of one issue with another issue,
even though a distincion between them is established. And some of the people
disapprove of Qiyas and do not affirm it at all, while some affirm it some places and
negate it in other places’ (Sharh Usil Min Ilm Al Usal, Pg 540-541)

NB: An unauthentic narration against Qiyas:

As for what some of those who deny Qiyas in these times propagate that it is a hadeeth:
‘On the authority of ‘Auf ibn Malik (that): Rasiilullih said, “My nation will split into
seventy-some divisions. The greatest of them as 2 fitnah [test, trial] against my nation
will be a people using Qiyas with their personal views, thereby they will permit the
harim and forbid the halal.” They say that this was related by at-Tabarani and al-
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An example of that would be the Hadith of Ibn

Abbas & which mentions that Barirah was given the
choice when she was freed, and he said her husband was
a black slave, his mentioning of him being black is a
description which has no bearing on the ruling
whatsoever, therefore a woman once freed is given the
choice if her husband remains a slave to stay with him or
not even if he is white, but she is not given the choice if
her husband is free even if he is black.!
5. That the common cause be present in the secondary
matter as it is in the primary matter such as the harm in
striking the parents making analogy with using the word
'uff, so if the cause is not present in the secondary
matter then the analogy does not stand.

For example, if it is said that the cause in the
prohibition of usury is in the fact that it can be weighed,
then it is said that this usury also occurs with apples out
of analogy of wheat. As for this analogy then it is not
correct, the reason being that the cause is not present in
the secondary matter, as apples are not weighed.

Categories of analogy
Analogy is divided into clear and hidden:

1. Clear: What has had its cause proved through a text

or consensus, or is maqtd’ (statement that stops at a

! Bukhari (5282) The Book of divorce, 15 - Chapter: Choice of a slave girl under a

male slave.
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